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Mirosjaw Nesterowicz

Wyrok S.du Apelacyjnego w �odzi 
z 4 maja 2017 r., I ACa 1396/161

���:\VRNLH�Z\PDJDQLD�VWDZLDQH�OHNDU]RZL�QLH�R]QDF]DMą�MHJR�RGSR�
ZLHG]LDOQRĞFL�]D�Z\QLN��UH]XOWDW��OHF]HQLD�DQL�RGSRZLHG]LDOQRĞFL�QD�]DVD�
G]LH�U\]\ND��/HNDU]�RGSRZLDGD�QD�]DVDG]LH�ZLQ\��NWyUą�PRĪQD�PX�SU]\�
SLVDü�W\ONR�Z�Z\SDGNX�Z\VWąSLHQLD�MHGQRF]HĞQLH�HOHPHQWX�RELHNW\ZQHM�
L�VXELHNW\ZQHM�QLHZáDĞFLZRĞFL�SRVWĊSRZDQLD��(OHPHQW�RELHNW\ZQ\�áąF]\�
VLĊ�]�QDUXV]HQLHP�]DVDG�Z\QLNDMąF\FK�]�]DVDG�ZLHG]\�PHG\F]QHM��GRĞZLDG�
F]HQLD�L�GHRQWRORJLL��L�Z�MHJR�UDPDFK�PLHĞFL�VLĊ�W]Z��EáąG�OHNDUVNL��SU]H]�
NWyU\�UR]XPLH�VLĊ�QDUXV]HQLH�RERZLą]XMąF\FK�OHNDU]D�UHJXá�SRVWĊSRZDQLD��
RFHQLDQH�Z�NRQWHNĞFLH�QDXNL�L�SUDNW\NL�PHG\F]QHM��'ODWHJR�VWZLHUG]H�
QLH�EáĊGX�OHNDUVNLHJR�Z\F]HUSXMH�]DVDGQLF]R�W\ONR�RELHNW\ZQ\�HOHPHQW�
ZLQ\��]�W\P�]DVWU]HĪHQLHP��ĪH�Vą�WDNLH�NDWHJRULH�EáĊGX�OHNDUVNLHJR��NWyUH�
EĊGą�Z\VWDUF]DMąFH�GOD�VWZLHUG]HQLD�ZLQ\�WDNĪH�Z�XMĊFLX�VXELHNW\ZQ\P���
(OHPHQW�VXELHNW\ZQ\�RGQRVL�VLĊ�GR�]DFKRZDQLD�SU]H]�OHNDU]D�VWDUDQQRĞFL��
RFHQLDQHM�SRG�NąWHP�RNUHĞORQHJR�Z]RUFD��VWDQGDUGX�SRVWĊSRZDQLD��SU]\�
SU]\MĊFLX�NU\WHULXP�Z\VRNLHJR�SR]LRPX�SU]HFLĊWQHM�VWDUDQQRĞFL�NDĪGHJR�
OHNDU]D��MDNR�MHJR�VWDUDQQRĞFL�]DZRGRZHM��

���3U]\�RFHQLH�SU]HVáDQNL�ZLQ\�QDOHĪ\�PLHü�QD�XZDG]H�WUHĞü�DUW������N�F���
RNUHĞODMąFHJR�SUyJ�Z\PDJDQHM�Z�REURFLH�VWDUDQQRĞFL��1LH�XOHJD�ZąWSOLZR�
ĞFL��LĪ�]�XZDJL�QD�V]F]HJyOQ\�FKDUDNWHU�Z\NRQ\ZDQHJR�]DZRGX��SHUVRQHO�
SODFyZNL�VáXĪE\�]GURZLD�]RERZLą]DQ\�MHVW�GR�GRáRĪHQLD�PDNV\PDOQHM�VWDUDQ�
QRĞFL�Z�VWRVRZDQLX�SURFHGXU�PHG\F]Q\FK�L�VWRVRZDQLD�ZLHG]\�PHG\F]QHM�

���-HĪHOL�V]NRGD�SDFMHQWD�Z\QLND�]H�VFKRU]HĔ�VDPRLVWQ\FK��]D�FR�OHNDU]�
�V]SLWDO��QLH�RGSRZLDGD��WR�PRĪH�MHGQDN�SRQLHĞü�RGSRZLHG]LDOQRĞü�]D�XWUD�
WĊ�SU]H]�SDFMHQWD�V]DQV\�Z\OHF]HQLD�OXE�SU]HĪ\FLD�QD�VNXWHN�RSyĨQLRQH�
JR�UR]SR]QDQLD�FKRURE\��F]HUQLDND�]áRĞOLZHJR��L�OHF]HQLD��3R]EDZLHQLH�

�� /(;�QU����������7H]D�WU]HFLD�RGDXWRUVND��Z\QLNDMąFD�]�X]DVDGQLHQLD�Z\URNX�6ąGX�$SHODF\MQHJR��
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:\URN�6ąGX�$SHODF\MQHJR�Z�àRG]L�]���PDMD������U���,�$&D���������

SDFMHQWD� LVWQLHMąFHM�V]DQV\�SU]HĪ\FLD�]�SRZRGX�EáĊGQHM�GLDJQR]\�MHVW�
ZLQą�OHNDU]D��

*ORVD

���:�WHM�VSUDZLH�LVWRWą�MHVW�EáĊGQH�UR]SR]QDQLH�FKRURE\��EáąG�GLDJQRVW\F]�
Q\��L�SUDZLGáRZH�UR]SR]QDQLH��OHF]�]QDF]QLH�RSyĨQLRQH��FR�PLDáR�ZSá\Z�
QD�SRVWĊSRZDQLH�OHF]QLF]H��]DQLHGEDQLD�L�XFK\ELHQLD�QDOHĪ\WHM�VWDUDQQR�
ĞFL�VWDQRZLąFH�VXELHNW\ZQ\�HOHPHQW�ZLQ\�RUD]�VNXWNL�Z�SRVWDFL�XWUDW\�
SU]H]�SDFMHQWD�V]DQV\�Z\OHF]HQLD�OXE�SU]HĪ\FLD��D�WDNĪH�]DNUHV�L�Z\VRNRĞü�
URV]F]HĔ�RVyE�EOLVNLFK��SRĞUHGQLR�SRV]NRGRZDQ\FK�Z�QDVWĊSVWZLH�ĞPLHU�
FL�SDFMHQWD��:\VWĊSXMą�ZV]HONLH�SU]HVáDQNL�RGSRZLHG]LDOQRĞFL�F\ZLOQHM��
F]\Q�QLHGR]ZRORQ\�SR�VWURQLH�OHNDU]D��]D�NWyU\�RGSRZLDGD�V]SLWDO��V]NR�
GD�Z\U]ąG]RQD�SDFMHQWRZL�L�RVRERP�EOLVNLP��RELHNW\ZQ\�L�VXELHNW\ZQ\�
HOHPHQW�ZLQ\�OHNDU]D��]ZLą]HN�SU]\F]\QRZ\�SRPLĊG]\�]DZLQLRQ\P�G]LD�
áDQLHP��]DQLHFKDQLHP��OHNDU]D�D�V]NRGą��3U]\�W\P�ZV]\VWNLP�V]NRGD�QLH�
Z\QLNáD�EH]SRĞUHGQLR�]�SRVWĊSRZDQLD�OHNDU]D��OHF]�PLDáD�FKDUDNWHU�VDPR�
LVWQ\�L�QLH�MHVW�SHZQH��F]\�PRĪQD�E\�MHM�XQLNQąü��OHF]�LVWQLDá\�WDNLH�V]DQVH��
NWyU\FK�SDFMHQW�]RVWDá�SR]EDZLRQ\�

6WDQ�IDNW\F]Q\�E\á�GRĞü�SURVW\��QLH�EXG]Lá�ZąWSOLZRĞFL�FR�GR�RGSRZLH�
G]LDOQRĞFL�V]SLWDOD�]D�V]NRGĊ��FKRü�V]SLWDO�SRZRá\ZDá�VLĊ�QD�G]LZDF]Qą�NDWH�
JRULĊ�ÄSRP\áNL�GLDJQRVW\F]QHM´�MDNR�ÄQLHSRZRG]HQLH�Z�OHF]HQLX´��]D�FR�
V]SLWDO�QLH�RGSRZLDGD��2G�ZLHNyZ�MHVW�SU]HFLHĪ�XVWDORQH��ĪH�OHNDU]�SRQRVL�
RGSRZLHG]LDOQRĞü�W\ONR�Z�UD]LH�VZRMHM�ZLQ\��D�V]SLWDO�]D�ZLQĊ�OHNDU]D��QLH�
]D�UH]XOWDW��FKRü�OHNDU]�SRZLQLHQ�XF]\QLü�ZV]\VWNR��DE\�SU]\�]DFKRZDQLX�
DNWXDOQHJR�VWDQX�ZLHG]\�L�]DVDG�VWDUDQQRĞFL�WHQ�UH]XOWDW�RVLąJQąü��=RVWD�
áR�WR�ZLHORNURWQLH�SRGNUHĞORQH�Z�RU]HF]QLFWZLH��]RE��FKRüE\�Z\URN�61�
]����OXWHJR������U���9�&6.���������3L0��±�������]�JORVą�0��1HVWHURZL�
F]D��L�WDNĪH�Z�WHM�VSUDZLH���

3DFMHQW��PąĪ�L�RMFLHF�SRZyGHN�RG������U��FKRURZDá�QD�SU]HZOHNáH�]DSDOH�
QLH�NáĊEXV]NyZ�QHUNRZ\FK�]�SRVWĊSXMąFą�QLHZ\GROQRĞFLą�QHUHN��SRGGDZD�
Q\�E\á�GLDOL]RWHUDSLL��SU]HE\á�SU]HV]F]HSLHQLH�QHUNL��3RGF]DV�KRVSLWDOL]DFML�
Z�VW\F]QLX������U��VWZLHUG]RQR�X�QLHJR�Z�RNROLF\�EDUNX�]QDPLĊ�EDUZQLNRZH�

�� 3RU��0��1HVWHURZLF]��Prawo medyczne��Z\G��;,��7RUXĔ�������V�����L�Q�
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�1��pigmentosus compositus���NWyUH�XVXQLĊWR�ZUD]�]���FP�PDUJLQHVHP�VNyU\�
]GURZHM��1LH�GRNRQDQR�NRQVXOWDFML�RQNRORJLF]QHM�PLPR�SRGHMU]HQLD�F]HU�
QLDND�]áRĞOLZHJR��6WDQ�FKRUHJR�VLĊ�SRJDUV]Dá��OHF]�GRSLHUR�Z�JUXGQLX������U��
SU]\�NROHMQHM�KRVSLWDOL]DFML�RND]DáR�VLĊ��ĪH�SRSU]HGQLD�GLDJQR]D�E\áD�EáĊG�
QD��7HUD]�UR]SR]QDQR�UR]VLDQ\�SURFHV�QRZRWZRURZ\�F]HUQLDND�]áRĞOLZHJR�
]�SU]HU]XWDPL�GR�ZLHOX�RUJDQyZ�L�GR�Py]JX��=DVWRVRZDQH�OHF]HQLH�E\áR�
]QDF]QLH�VSyĨQLRQH��GZD�PLHVLąFH�SyĨQLHM�SDFMHQW�]PDUá��6ąG�RNUĊJRZ\�
QD�SRGVWDZLH�ZV]HFKVWURQQHJR�]EDGDQLD�PDWHULDáX�GRZRGRZHJR�L�RSLQLL�
ELHJá\FK�SU]\Mąá�LVWQLHQLH�]ZLą]NX�SU]\F]\QRZHJR�PLĊG]\�QLHUR]SR]QDQLHP�
F]HUQLDND�]áRĞOLZHJR�X�FKRUHJR�L�MHJR�]JRQHP��6WZLHUG]Lá��ĪH�Ä���ZDGOLZH�
G]LDáDQLH�SHUVRQHOX�PHG\F]QHJR�SR]ZDQHM�SODFyZNL�Z�SRVWDFL�EáĊGQHJR�
UR]SR]QDQLD�SRVWDZLRQHJR�SU]H]�OHNDU]D�SDWRPRUIRORJD�RFHQLDMąFHJR�SUHSD�
UDW�XVXQLĊWHM�]PLDQ\�EDUZQLNRZHM�PLDáR�ZSá\Z�QD�SRGMĊFLH�EáĊGQHM�GHF\]ML�
FR�GR�GDOV]HJR�SRVWĊSRZDQLD�OHNDUVNLHJR��D�Z�NRQVHNZHQFML�VSRZRGRZDáR�
XWUDWĊ�SU]H]�SDFMHQWD�V]DQV\�QD�VNXWHF]QH�OHF]HQLH�Z�RSW\PDOQ\P�]DNUHVLH��
8WUDWD�V]DQV\�QD�OHF]HQLH�L�]ZLĊNV]HQLH��]DPLDVW�]PLQLPDOL]RZDQLD�U\]\ND�
OHF]HQLD��SU]\MPRZDQH�Vą�MDNR�SR]RVWDMąFH�Z�SRĞUHGQLP�]ZLą]NX�SU]\F]\�
QRZ\P�SRPLĊG]\�G]LDáDQLDPL�OHNDU]D�D�QHJDW\ZQ\P�VNXWNLHP�GOD�SDFMHQWD��
-DN�Z\QLND�]�RSLQLL�ELHJáHM�RQNRORJ�±�QLHSUDZLGáRZH�UR]SR]QDQLH�KLVWRSD�
WRORJLF]QH�Z\FLĊWHM�]PLDQ\�VNyU\�SOHFyZ�Z�VW\F]QLX������U��VSRZRGRZD�
áR��ĪH�QLH�SRV]HU]RQR�Z\FLĊFLD�]PLDQ\�Z�JUDQLFDFK�]DOHFDQHJR�PDUJLQHVX�
�±��FP��FR�]DSHZQH�PLDáRE\�PLHMVFH��JG\E\�OHNDU]H�RSLHNXMąF\�VLĊ�FKRU\P�
]�SR]ZDQHJR�V]SLWDOD�]QDOL�SUDZLGáRZH�UR]SR]QDQLH�F]HUQLDND�Z�VWRSQLX�
]DDZDQVRZDQ\P��������QDZHW�MHĞOL�QLH�PRĪQD�]�FDáą�SHZQRĞFLą�VWZLHUG]Lü��
ĪH�EUDN�RGSRZLHGQLHJR�PDUJLQHVX�SU]\F]\QLá�VLĊ�GR�SRZVWDQLD�SU]HU]XWyZ�
GR�ZĊ]áyZ��1LHZ\NRQDQLH�]DELHJX�PRJáR�E\ü�SU]\F]\Qą�UR]VLHZX�������
-DN�Z\QLND�]�RSLQLL�ELHJá\FK�RQNRORJyZ��QLHZGURĪHQLH�SRV]HU]RQHM�

GLDJQRVW\NL�RQNRORJLF]QHM�VSRZRGRZDáR�RSyĨQLRQH�UR]SR]QDQLH�FKRUR�
E\��FR�]�NROHL�VSRZRGRZDáR�]PQLHMV]HQLH�V]DQV\�]DVWRVRZDQLD�ZáDĞFLZH�
JR�OHF]HQLD�L�SRVWĊSRZDQLD�ZH�ZF]HVQHM�ID]LH�FKRURE\�]DJUDĪDMąFHM�Ī\FLX�
SDFMHQWD��2SyĨQLRQH�UR]SR]QDQLH�F]HUQLDND�]áRĞOLZHJR�SRJDUV]D�URNRZD�
QLH�X�SDFMHQWD��]ZLĊNV]DMąF�U\]\NR�UR]ZRMX�FKRURE\�D�Z�NRQVHNZHQFML�
]JRQX��1LHZąWSOLZ\P�]DWHP�MHVW��LĪ�QLHZGURĪHQLH�SRV]HU]RQHM�GLDJQRVW\NL�
RQNRORJLF]QHM�ZSá\QĊáR�QHJDW\ZQLH�QD�VWDQ�]GURZLD�SDFMHQWD�L�RVWDWHF]QLH�
ZVSyáSU]\F]\QLáR�VLĊ�GR�MHJR�ĞPLHUFL´��



PrzeglÈd Prawa Medycznego 1/2019 (1) 125

:\URN�6ąGX�$SHODF\MQHJR�Z�àRG]L�]���PDMD������U���,�$&D���������

6ąG�RNUĊJRZ\�WUDIQLH�ZLĊF�RU]HNá��ĪH�OHNDU]�SRSHáQLá�EáąG�R�GDOHNR�LGąF\FK�
VNXWNDFK��FR�QDVWĊSQLH�]DDSURERZDá�VąG�DSHODF\MQ\��7U]HED�SU]\SRPQLHü��
ĪH�EáąG�OHNDUVNL�WUDNWXMH�VLĊ�MDNR�SRVWĊSRZDQLH�VSU]HF]QH�]�SRZV]HFKQLH�
X]QDQ\PL�]DVDGDPL�ZLHG]\�PHG\F]QHM�L�VWDQGDUGDPL�SRVWĊSRZDQLD��-HVW�
WR�NDWHJRULD�RELHNW\ZQD��QLH]DOHĪQD�RG�NRQNUHWQHM�RVRE\�F]\�RNROLF]QRĞFL��
NWyUH�Vą�MHG\QLH�LVWRWQH�GOD�XVWDOHQLD�VXELHNW\ZQHJR�HOHPHQWX�ZLQ\�OHND�
U]D��7HRULD�RELHNW\ZQD�EáĊGX�GRPLQXMH�Z�QDXFH�L�RU]HF]QLFWZLH�SROVNLP���
3RZRáXMH�VLĊ�F]ĊVWR�RU]HF]HQLH�6ąGX�1DMZ\ĪV]HJR�]���NZLHWQLD������U��
�,9�&5��������261�������SR]������Z�NWyU\P�SRZLHG]LDQR��ĪH��Ä%áĊGHP�
Z�V]WXFH�OHNDUVNLHM�MHVW�F]\QQRĞü��]DQLHFKDQLH��OHNDU]D�Z�]DNUHVLH�GLDJQR�
]\�L�WHUDSLL��QLH]JRGQD�]�QDXNą�PHG\F]Qą�Z�]DNUHVLH�GOD�OHNDU]D�GRVWĊSQ\�
P´���=ZUyFLá�WHĪ�QD�WR�XZDJĊ�VąG�DSHODF\MQ\�Z�QLQLHMV]HM�VSUDZLH��-HGQR�
F]HĞQLH�ZVND]Dá��ĪH�Vą�L�WDNLH�NDWHJRULH�EáĊGX��NWyUH�EĊGą�Z\VWDUF]DMąFH�
GOD�VWZLHUG]HQLD�ZLQ\�WDNĪH�Z�XMĊFLX�VXELHNW\ZQ\P��0RĪQD�XZDĪDü��ĪH�
FKRG]L�WX�R�WDNLH�V\WXDFMH��JG\�EáąG�Z�UR]SR]QDQLX�FKRURE\�OXE�OHF]HQLX�
Z\QLND�]�EUDNX�ZLHG]\�OXE�QLHNRPSHWHQFML�OHNDU]D��NWyUH�SRZLQLHQ�SRVLD�
GDü��ignorantia culpae ad numeratur����DOER�JG\�OHNDU]�QLH�EĊGąF\�VSHFMD�
OLVWą�SRGHMPXMH�VLĊ�F]\QQRĞFL��GR�NWyU\FK�QLH�PD�NZDOL¿�NDFML�]�Z\MąWNLHP�
Z\SDGNyZ�QLHFLHUSLąF\FK�]ZáRNL���

:�WHM�VSUDZLH�VąG�X]QDá�EáąG�OHNDUVNL�UR]SR]QDQLD�Z\QLNá\�]�]DQLHFKD�
QLD�ZGURĪHQLD�SRV]HU]RQHM�GLDJQRVW\NL�RQNRORJLF]QHM�]D�UDĪąFH�]DQLHGED�
QLH�L�QDUXV]HQLH�RERZLą]NX�QDOHĪ\WHM�VWDUDQQRĞFL��DUW����������N�F����0RĪQD�
ZLĊF�PLHü�ZąWSOLZRĞFL��F]\�SDWRPRUIRORJ�GRNRQXMąF\�EDGDQLD�]QDPLHQLD�
EDUZQLNRZHJR�Z�VW\F]QLX������U��PLDá�RGSRZLHGQLH�NZDOL¿�NDFMH��7HQ�EáąG�
Z\SHáQLD�SU]HWR�]DUyZQR�RELHNW\ZQ\��MDN�L�VXELHNW\ZQ\�HOHPHQW�ZLQ\��

�� Ibidem��V������L�Q���.��%ąF]\N�5R]ZDGRZVND��Báąd lekarski w Ğwietle doktryny i orzecznictwa sądowego��
3L0���������V�����L�Q���WDĪ��Tendencje w sferze orzekania o odpowiedzialnoĞci ze szkody wyrządzone báĊdem lekar-
skim��Ä$FWD�,XULGLFD�/HEXVDQD´���������V�����L�Q���$��/LV]HZVND��OdpowiedzialnoĞü karna za báąd w sztuce lekarskiej��
.UDNyZ�������V�����L�Q���0��6RĞQLDN��Cywilna odpowiedzialnoĞü lekarza��Z\G��,,,��:DUV]DZD�������V�����L�Q�

�� ,QQH�RU]HF]HQLD�VąGRZH�±�]RE��0��1HVWHURZLF]��Prawo medyczne. Komentarze i glosy do orzeczeĔ sądo-
wych��Z\G�����:DUV]DZD��������V������L�Q���RUD]�Z�SUDFDFK�F\W��Z�SU]\S���

�� 6ąG�1DMZ\ĪV]\�Z�Z\URNX�]����;������U���,9�&6.���������263���������SR]������]�JORVą�0��1HVWHURZL�
F]D��SRZLHG]LDá�Z�X]DVDGQLHQLX��ĪH�QLHGRVWDWHF]QD�ZLHG]D�OHNDU]D�SU]HVąG]D�R�MHJR�ZLQLH��:VND]XMąF�QD�RERZLą]HN�
SRGQRV]HQLD�NZDOL¿�NDFML�]DZRGRZ\FK�SU]H]�OHNDU]D�RUD]�ĞOHG]HQLH�SRVWĊSyZ�QDXNL�L�WHFKQLNL�PHG\F]QHM��DUW�����
XVW����.(/��DUW����XVWDZ\�R�]DZRGDFK�OHNDU]D�L�OHNDU]D�GHQW\VW\���VWZLHUG]Lá��ĪH�ÄLJQRUDQFMD�Z�W\P�]DNUHVLH�VWDQRZL�
ZLQĊ�OHNDU]D´��

�� 3RU��%��/HZDV]NLHZLF]�3HWU\NRZVND��Wina lekarza i zakáadu opieki zdrowotnej jako przesáanka odpo-
wiedzialnoĞci cywilnej za szkody wyrządzone przy leczeniu��3L0��������� V�� ���� L� Q���.��%ąF]\N�5R]ZDGRZVND��
Tendencje�����V������
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���ĩDGHQ�ELHJá\�QLH�E\á�Z�VWDQLH�RNUHĞOLü�VWRSQLD��Z�MDNLP�RSyĨQLH�
QLH�Z�UR]SR]QDQLX�F]HUQLDND�PLDáR�ZSá\Z�QD�XWUDWĊ�SU]H]�SDFMHQWD�V]DQV�
QD�Z\OHF]HQLH�OXE�SU]HGáXĪHQLH�Ī\FLD��FKRü�ZV]\VF\�WZLHUG]LOL��ĪH�MDNLĞ�
ZSá\Z�PXVLDáR�PLHü��6ąG�SU]\Mąá�]DáRĪHQLH��ĪH�MHĪHOL�Z�VW\F]QLX������U��
Z�SR]ZDQ\P�V]SLWDOX�SRVWDZLRQR�E\�SUDZLGáRZą�GLDJQR]Ċ�L�ZGURĪRQR�
RGSRZLHGQLą�GLDJQRVW\NĊ�RUD]�OHF]HQLH�RQNRORJLF]QH�� WR�FKRU\�PLDáE\�
V]DQVH�QD�SU]HGáXĪHQLH�Ī\FLD��6]DQVĊ�WĊ�]H�Z]JOĊGX�QD�RJyOQ\�VWDQ�]GUR�
ZLD�SDFMHQWD� L�VFKRU]HQLD�VDPRLVWQH�VąG�RFHQLá�QD������1LH�SRG]LHOLá�
VWDQRZLVND�SRZyGHN��ĪRQ\�L�GZyFK�FyUHN�SDFMHQWD���ĪH�SR]ZDQ\�V]SL�
WDO�RGSRZLDGD�]D�FDáRĞü�QDVWĊSVWZ��3RZyGNL�GRFKRG]Lá\�]DGRĞüXF]\QLH�
QLD�]D�GR]QDQą�NU]\ZGĊ��DUW����������N�F���Z�NZRFLH�SR���������]á��6ąG�
SU]\]QDá�NDĪGHM�]�SRZyGHN�NZRWĊ��������]á��8]QDá��ĪH�NZRW\�WH�NRPSHQ�
VXMą�SRZyGNRP�UR]PLDU�GR]QDQ\FK�SU]H]�QLH�NU]\ZG��]JRQ�RMFD�L�PĊĪD�
E\á�GOD�QLFK�SU]HĪ\FLHP�WUDXPDW\F]Q\P��GR]QDá\�ZVWU]ąVX�SV\FKLF]QHJR�
L�EDUG]R�GáXJR�WĊ�ĞPLHUü�SU]HĪ\ZDá\��=DVąG]Lá�WDNĪH�QD�U]HF]�ĪRQ\�]PDU�
áHJR�����]ZURWX�SLHQLĊĪQ\FK�NRV]WyZ�SRJU]HEX�Z�Z\VRNRĞFL�������]á�
�DUW����������N�F����

=GDU]DáR�VLĊ�NLONDNURWQLH��ĪH�Z�X]DVDGQLHQLDFK�Z\URNyZ�VąG\�ZVND�
]\ZDá\�QD�XWUDWĊ�V]DQV\�QS��XURG]HQLD�G]LHFL�MDNR�NRQVHNZHQFMD�]DELHJX�
PHG\F]QHJR��F]\�Z\OHF]HQLD���MHGQDN�SR�UD]�SLHUZV]\�Z�W\P�Z\URNX�VąG�
X]QDá��ĪH�XWUDWD�V]DQV\�SU]HGáXĪHQLD�Ī\FLD�X]DVDGQLD�RGSRZLHG]LDOQRĞü�
V]SLWDOD��7HRULD�XWUDW\�V]DQV\�Z\OHF]HQLD�OXE�SU]HĪ\FLD�MHVW�SU]\MPRZDQD�
Z�RU]HF]QLFWZLH�ZLHOX�NUDMyZ���D�]ZáDV]F]D�Z�RU]HF]QLFWZLH�IUDQFXVNLP�

�� 1S��Z�Z\URNX�]���,������U���,9�&5���������261����������SR]�������Z�VSUDZLH��Z�NWyUHM�QD�VNXWHN�]D�
ZLQLRQ\FK�EáĊGyZ�V]WXNL�OHNDUVNLHM�±�ZDGOLZLH�SU]HSURZDG]RQHJR�SRURGX��Z\QLNLHP�F]HJR�E\áR�P�LQ��UR]HUZDQLH�
VSRMHQLD�áRQRZHJR��±�SDFMHQWND�GR]QDáD�NDOHFWZD�Z\áąF]DMąFHJR�PRĪOLZRĞü�URG]HQLD�G]LHFL��1DWRPLDVW�Z�Z\URNX�
]����;������U���,�$&D���������3L0��������]�JORVą�0��1HVWHURZLF]D��6ąG�$SHODF\MQ\�Z�:DUV]DZLH�RU]HNá��ĪH�QD�
UR]PLDU�NU]\ZG\�GDMąFHM�SRGVWDZĊ�GR�]DGRĞüXF]\QLHQLD�]�DUW����������N�F���GR]QDQHM�SU]H]�NRELHWĊ�SU]\�SRURG]LH�QD�
VNXWHN�]DNDĪHĔ�V]SLWDOQ\FK�PD�ZSá\Z�XWUDWD�SU]H]�QLą�PRĪOLZRĞFL�XURG]HQLD�G]LHFL��=�NROHL�Z�VSUDZLH�]DNRĔF]RQHM�
Z\URNLHP�6ąGX�$SHODF\MQHJR�Z�.UDNRZLH�]����;,,������U���,�$&D���������/HJDOLV�QU����������XVXQLĊFLH�PDFLF\�
NRELHW\�SRGF]DV�SRURGX�VSRZRGRZDáR�SR]EDZLHQLH�MHM�PRĪOLZRĞFL�URG]HQLD�G]LHFL��OHF]�Z�W\P�SU]\SDGNX�E\áR�WR�
QLH]DZLQLRQH��XVSUDZLHGOLZLRQH�GOD�UDWRZDQLD�MHM�Ī\FLD�

�� 1D�SU]\NáDG�Z�Z\URNX�6$�Z�.UDNRZLH�]���;,,������U���,�$&D����������3L0���������]�JORVą�0��1HVWHUR�
ZLF]D��VąG�ZVND]Dá��ĪH�OLF]ED�L�ZDJD�]DQLHGEDĔ�L�XFK\ELHĔ�OHNDU]\�V]SLWDOD��QS��QLH]DVWRVRZDQLH�DQW\ELRW\NRWHUDSLL�
FHORZDQHM��QLHXVXQLĊFLH�ĨUyGáD�]DNDĪHQLD�PDáROHWQLHJR�FKRUHJR�SU]H]�]DELHJ�DPSXWDFML�SDOFD� OXE�NRĔF]\Q\�MDNR�
UDWXMąF\�Ī\FLH��PXVLDá\�PLHü�ZSá\Z�QD�]PQLHMV]HQLH� V]DQV�QD�Z\OHF]HQLH�FKáRSFD��7DNĪH�ELHJáD� VWZLHUG]LáD�� ĪH�
RGSRZLHGQLR�ZF]HVQD�DPSXWDFMD�L�ZáDĞFLZ\�DQW\ELRW\N�GDZDá�ZLĊNV]H�V]DQVH�QD�XUDWRZDQLH�Ī\FLD�G]LHFND�

�� =RE��%��:LQLJHU��+��.R]LRO��%�$��.RFK��5��=LPPHUPDQQ��HGV����Digest of European Tort Law��YRO�����
Essential Cases on Damage��UR]G]������Loss of a Chance as Damage��%HUOLQ�%RVWRQ�������V�������L�Q�
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�la perte de chance de guérir ou survivre���L�common law�±�DPHU\NDĔVNLP�
L�DQJLHOVNLP��loss of chance of recovery and of survival; loss of chance 
of avoiding injury�����:H�)UDQFML�XWUDWĊ�V]DQV\�WUDNWXMH�VLĊ�MDNR�GRGDWNR�
Zą�SRGVWDZĊ�RGSRZLHG]LDOQRĞFL����D�SURMHNW�UHIRUP\�SUDZD�]RERZLą]DĔ�
Z�DUW�������SU]HZLG\ZDá��ĪH��Ä8WUDWD�V]DQV\�WZRU]\�V]NRGĊ�SRGOHJDMąFą�
QDSUDZLHQLX��RGUĊEQą�RG�NRU]\ĞFL��NWyUH�E\áDE\�X]\VNDQD�SU]H]�WĊ�V]DQ�
VĊ��MHĪHOL�V]DQVD�]RVWDáDE\�]UHDOL]RZDQD´����:�3ROVFH�EUDN�MHVW�PyZLąFH�
JR�R�W\P�V]F]HJyOQHJR�SU]HSLVX��XWUDWĊ�V]DQV\�Z\OHF]HQLD�OXE�SU]HĪ\FLD�
QDOHĪ\�RFHQLDü�SU]H]�SU\]PDW�ZLQ\�L�V]NRG\�Z�UHĪLPLH�RGSRZLHG]LDOQRĞFL�
GHOLNWRZHM��DUW������L�Q��N�F���DUW�����±����N�F������-HGQDNĪH�SURMHNW�QRZH�
JR�NRGHNVX�F\ZLOQHJR�]������U��.RPLVML�.RG\¿�NDF\MQHM�3UDZ�&\ZLOQH�
JR�Z�DUW����XVW����SU]HZLG\ZDá��ĪH��Ä6]NRGą�SRGOHJDMąFą�QDSUDZLHQLX�MHVW�
WDNĪH�XWUDWD�V]DQV\�RGUĊEQD�RG�NRU]\ĞFL��NWyUą�E\�V]DQVD�WD�VWZRU]\áD��MHĪHOL�
LVWQLHMH�Z\VRNLH�SUDZGRSRGRELHĔVWZR��ĪH�]RVWDáDE\�]UHDOL]RZDQD´��
2GZRáDQLH�VLĊ�ZLĊF�VąGX�RNUĊJRZHJR�GR�XWUDFRQHM�V]DQV\�SU]HĪ\FLD�

Z�RNROLF]QRĞFLDFK�VSUDZ\�PRĪQD�]DDNFHSWRZDü��3U]\�NRPSHQVDFML�XWUDFR�
QHM�V]DQV\�QLHáDWZH�MHVW�MHGQDN�XVWDOHQLH�]ZLą]NX�SU]\F]\QRZHJR�SRPLĊG]\�
ZLQą�OHNDU]D�D�XWUDWą�V]DQV\�L�V]NRGą�RUD]�RV]DFRZDQLH�Z\VRNRĞFL�V]NRG\�
L�RGV]NRGRZDQLD��6]NRGD�QLH�GRW\F]\�ERZLHP�QLHZ\OHF]HQLD�DOER�ĞPLHU�
FL��OHF]�XWUDW\�V]DQV\�Z\OHF]HQLD�OXE�SU]HĪ\FLD��7R�MHVW�ZDUXQHN�NRQLHF]�
Q\��DOH�Z\VWDUF]DMąF\��DE\�OHNDU]��V]SLWDO��]RVWDá�]RERZLą]DQ\�GR�Z\QDJUR�
G]HQLD�V]NRG\����6ąG\�DPHU\NDĔVNLH�QDMF]ĊĞFLHM�VWRVXMą�WHVW�SURFHQWRZHJR�

��� %DUG]R�SRGREQą�VSUDZĊ�MDN�JORVRZDQD�UR]VWU]\JQąá�IUDQFXVNL�6ąG�.DVDF\MQ\�Z�Z\URNX�]����,,,������U��
�%XOO�FLY��� ,�� QR� ������ ���OHWQLD� NRELHWD� ]PDUáD�Z� VW\F]QLX� ����� U�� QD� VNXWHN� QRZRWZRUX� �F]HUQLDND� ]áRĞOLZHJR��
]GLDJQR]RZDQHJR�Z�PDMX������U���SRGF]DV�JG\�Z�VLHUSQLX������U��RFHQLRQR�WR�MDNR�]Z\NáH�]QDPLĊ�EDUZQLNRZH��
6ąG�X]QDá��ĪH�WHQ�EáąG�GLDJQRVW\F]Q\��]DZLQLRQ\�SU]H]�OHNDU]\��VSRZRGRZDá�XWUDWĊ�V]DQV\�SU]HĪ\FLD�FKRUHM�L�RV]F]Ċ�
G]HQLD�MHM�EyOyZ�]ZLą]DQ\FK�]�NRĔFHP�Ī\FLD��JG\E\�OHF]HQLH�E\áR�UR]SRF]ĊWH�ZF]HĞQLHM��FR�GDMH�MHM�SRGVWDZĊ�GR�
]DGRĞüXF]\QLHQLD�]D�V]NRGĊ�PRUDOQą��préjudice moral���NWyUH�WR�URV]F]HQLH�SU]HV]áR�QD�VSDGNRELHUFyZ��:\URN�WHQ�
]RVWDá�]DDSURERZDQ\�Z�GRNWU\QLH�±�]RE��3��-RXUGDLQ��Responsabilité civile��57'�FLY����������V������

��� 3RU��0��1HVWHURZLF]��Utrata szansy wyleczenia lub przeĪycia w prawie francuskim��3L3���������(��%D�
JLĔVND��OdpowiedzialnoĞü deliktowa w razie niepewnoĞci związku przyczynowego. Studium prawnoporównawcze��
7RUXĔ�������V������L�Q���3��*U]HE\N��Rekompensata utraconej szansy��Z���OdpowiedzialnoĞü odszkodowawcza��UHG��
-��-DVWU]ĊEVNL���:DUV]DZD�������V�����L�Q���(��.DE]D��Utrata szansy wyleczenia w prawie angielskim��3L0��������

��� 3��6DUJRV��Confi rmation et approfondissemenx du nouveau fondement de la responsabilité civile médicale 
et de la problématique et méthodologie de la perte de chance��Ä5HFXHLO�'DOOR]´������QU�����V�������L�Q�

��� 3RU��0��1HVWHURZLF]��Ewolucja odpowiedzialnoĞci deliktowej w prawie francuskim (na 200-lecie Kodek-
su Napoleona)��3L3����������V�����L�Q�

��� 3RU��(��%DJLĔVND��op.cit���V������L�Q�
��� =RE��*��'XUU\��Faute médicale et perte de chance de survie��57'�FLY����������V��������7��9DQVZHHYHOW��La 

responsabilité civile du médecin et de l´hopital��%UXNVHOD�������V������
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SUDZGRSRGRELHĔVWZD�UHDOL]DFML�V]DQV\��D�]ZáDV]F]D�PLQLPDOQHJR�VWRSQLD��
XQLNQLĊFLD�V]NRG\�L�SU]\]QDMą�SURFHQWRZH�RGV]NRGRZDQLH�SURSRUFMRQDOQH�
GR�ZLHONRĞFL�XWUDFRQHM�V]DQV\����'R�WHJR�WHVWX�F]DVHP�VLĊJDMą�VąG\�IUDQFX�
VNLH��FKRü�WHĪ�RU]HNDMą�ex aequo et bono��:\PDJD�VLĊ�SU]\�W\P��DE\�V]DQVD�
E\áD�SRZDĪQD��sérieuse, assez grande��L�U]HF]\ZLVWD��réelle, veritable���D�MHM�
UHDOL]DFMD�Z\VWDUF]DMąFR�SHZQD�F]\�V]F]HJyOQLH�SUDZGRSRGREQD��6ĊG]LD�
PXVL�SRUyZQDü�NRU]\Ğü��NWyUHM�SRV]NRGRZDQ\�PyJá�RF]HNLZDü��MHĪHOL�V]DQ�
VD�Z\OHF]HQLD�OXE�SU]HĪ\FLD�E\�VLĊ�]UHDOL]RZDáD��=�]DVDG\�Z\QDJURG]HQLH�
V]NRG\�¿�QDOQHM�MHVW�W\ONR�F]ĊĞFLRZH��-HĪHOL�V]DQVD�Z\OHF]HQLD�E\áD�GXĪD��
WR�RGV]NRGRZDQLH�MHVW�Z\ĪV]H�L�]EOLĪD�VLĊ�GR�RGV]NRGRZDQLD�]D�FDáNRZLWą�
V]NRGĊ�U]HF]\ZLĞFLH�SRQLHVLRQą���

���3RPLPR�ĪH�EáĊG\�GLDJQRVW\F]QH�E\á\�RF]\ZLVWH�L�UDĪąFH�L�PRJá\�PLHü�
ZSá\Z�QD�ĞPLHUü�SDFMHQWD�DOER�VNUyFHQLH�MHJR�Ī\FLD��WR�V]SLWDO�GR�RGSRZLH�
G]LDOQRĞFL�VLĊ�QLH�SRF]XZDá��:�VNDUG]H�DSHODF\MQHM�SRZRáDá�VLĊ�QD�MDNąĞ�
ÄSRP\áNĊ�GLDJQRVW\F]Qą´��NWyUD�QLH�MHVW�EáĊGHP�OHNDUVNLP��OHF]�ÄQLHSRZR�
G]HQLHP�Z�OHF]HQLX´�L�]DU]XFLá�VąGRZL��ĪH�SRZLą]Dá�WĊ�SRP\áNĊ�]�UR]ZRMHP�
FKRURE\�QRZRWZRURZHM�X�SDFMHQWD�L�MHJR�]JRQHP��3RQDGWR�]GDQLHP�VNDUĪą�
FHJR�VąG�SU]\SLVDá�PX�RGSRZLHG]LDOQRĞü�RGV]NRGRZDZF]ą�SRPLPR�EUDNX�
U]HF]\ZLVWHJR�XVWDOHQLD�PRĪOLZRĞFL�WUDIQHJR�]GLDJQR]RZDQLD�SU]H]�OHNDU]D�
FKRURE\�QRZRWZRURZHM�X�SDFMHQWD��0RĪQD�]�W\FK�WZLHUG]HĔ�ZQLRVNRZDü��
ĪH�ÄSRP\áND�GLDJQRVW\F]QD´�WR�MHVW�MDNLĞ�ÄPQLHMV]\�EáąG´��XVSUDZLHGOLZLR�
Q\�L�GRSXV]F]DOQ\��MDNR�ĪH�SU]HFLHĪ�errare humanum�est��6ąG�DSHODF\MQ\�
VWZLHUG]Lá��ĪH�]DU]XW\�SR]ZDQHJR�Vą�FK\ELRQH��SRG]LHOLá�XVWDOHQLD�GRNR�
QDQH�SU]H]�VąG�RNUĊJRZ\�L�RGGDOLá�DSHODFMĊ��2U]HNá��ĪH�ZEUHZ�VWDQRZLVNX�
V]SLWDOD�EáĊGQHJR�UR]SR]QDQLD�KLVWRSDWRORJLF]QHJR�SUHSDUDWX�GRNRQDQH�
JR�GQLD����VW\F]QLD������U��QLH�VSRVyE�]DNZDOL¿�NRZDü�MDNR�QLHSRZRG]H�
QLD�Z�OHF]HQLX��.ROHMQH�EDGDQLH�WHJR�SUHSDUDWX�Z�OLVWRSDG]LH������U��SU]H]�
GZyFK�LQQ\FK�OHNDU]\�SDWRPRUIRORJyZ�SR]ZROLáR�QD�MHGQR]QDF]QH�UR]SR�
]QDQLH�F]HUQLDND�]áRĞOLZHJR�Z�VWRSQLX�]DDZDQVRZDQ\P��6ąG�SRZLHG]LDá��

��� =RE��-�+��.LQJ��Causation, Valuation and Chance in Personal Injury Torts Involving Preexisting Con-
ditions and Future Consequences��<DOH�/DZ�-RXUQDO�YRO�����������V�������L�Q���'�(��)UDQN��Doctor can be sued for 
patient´s lost chance of survival��0HGLFDO�/DZ�5HSRUW��0DVVDFKXVHWWV�]����;�������V����L�Q���(��%DJLĔVND��op.cit���V��
����L�Q���3��*U]HE\N��RS�FLW���V�����

��� 3RU�� -��+XHW��Perte de chance; de plus ou moins classique��57'�FLY���������� V�������7��9DQVZHHYHOW��
op.cit���V������L�Q��
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ĪH��Ä7DND�LVWRWQD�UyĪQLFD�Z�RGF]\FLH�WHJR�VDPHJR�SUHSDUDWX�Z�NRQWHNĞFLH�
GDOV]HJR�UR]ZRMX�FKRURE\�SR]ZDOD�SU]\Mąü�]D�XSUDZQLRQą�WH]Ċ��ĪH�RGF]\W�
GRNRQDQ\�SU]H]�OHNDU]D�SDWRPRUIRORJD�]�SR]ZDQHJR�V]SLWDOD�E\á�Z\QLNLHP�
EáĊGX�Z�V]WXFH�OHNDUVNLHM�Z\QLNDMąFHJR�]�QDUXV]HQLD�]DVDG�ZLHG]\�PHG\F]�
QHM´��,�GRGDá��ĪH�SUDZLGáRZD�RFHQD�KLVWRSDWRORJLF]QD�SUHSDUDWX�GRNRQDQD�
SU]H]�Z\PLHQLRQ\FK�GZyFK�SDWRPRUIRORJyZ�SU]HF]\�]DU]XWRZL�DSHODFML�
R�EUDNX�U]HF]\ZLVWHJR�XVWDOHQLD�PRĪOLZRĞFL�WUDIQHJR�]GLDJQR]RZDQLD�SU]H]�
SR]ZDQHJR�FKRURE\�QRZRWZRURZHM�X�SDFMHQWD�

6ąG�DSHODF\MQ\�RGU]XFLá�WHĪ�]DU]XW�V]SLWDOD�R�EáĊGQ\P�SRZLą]DQLX�ÄSRP\á�
NL�GLDJQRVW\F]QHM´�]H�]JRQHP�SDFMHQWD�Z�EUDNX�MDNLFKNROZLHN�GRZRGyZ�
]H�VWURQ\�V]SLWDOD�QD�WĊ�RNROLF]QRĞü��=GDQLHP�VąGX�Z�ĞZLHWOH�NRQVHNZHQW�
QHM�� ORJLF]QHM�DQDOL]\�RSLQLL�ELHJá\FK��GRNXPHQWDFML�PHG\F]QHM�L�V]HUH�
JX�Z\QLNyZ�REUD]RZ\FK�EDGDĔ�Z\NRQDQ\FK�X�SDFMHQWD�PRĪQD�SRVWDZLü�
WH]Ċ�R�SRĞUHGQLHM�SU]\F]\QLH�]JRQX�Z�SRVWDFL�SRZLNáDĔ�QRZRWZRURZ\FK��
D�]ZLą]HN�SU]\F]\QRZ\�PLĊG]\�]DFKRZDQLHP�OHNDU]D�D�V]NRGą�PXVL�E\ü�
DGHNZDWQ\��SR]RVWDZDü�Z�JUDQLFDFK�QRUPDOQHJR�SRZLą]DQLD�NDX]DOQHJR�
�DUW����������N�F����OHF]�QLH�PXVL�E\ü�EH]SRĞUHGQL��6ąG�PD�SUDZR�GR�VZRERG�
QHM�RFHQ\�GRZRGyZ��DUW����������N�S�F����D�ĪDGQHJR�]�QLFK�V]SLWDO�VNXWHF]�
QLH�QLH�SRGZDĪ\á��6DPR�SU]HNRQDQLH�V]SLWDOD�R�QLHSRZRG]HQLX�Z�OHF]H�
QLX��FR�PLDáRE\�E\ü�U\]\NLHP�SDFMHQWD��QLH�Z\VWDUF]D����2�QLHSRZRG]HQLX�
Z�OHF]HQLX�PRĪQD�PyZLü�ZWHG\��JG\�OHNDU]RZL�QLH�PRĪQD�SU]\SLVDü�ZLQ\�
Z�GLDJQR]LH�F]\�WHUDSLL��QLHGEDOVWZD��QLHVWDUDQQRĞFL��EUDNX�NRQVXOWDFML�
]H�VSHFMDOLVWą�LWS����D�V]NRGD�MHVW�Z\QLNLHP�UR]ZRMX�FKRURE\�DOER�QLHW\SR�
Zą��QLHSU]HZLG\ZDOQą�UHDNFMą�RUJDQL]PX�QD�SUDZLGáRZR�SRGMĊW\�L�SU]H�
SURZDG]RQ\�]HVSyá�F]\QQRĞFL�OHF]QLF]\FK����6ąG�PyJá�ZLĊF�SU]\Mąü��ĪH�
ZVSyáSU]\F]\QDPL�]JRQX�SDFMHQWD�E\á\�UR]ZyM�FKRURE\�QRZRWZRURZHM�
L�UDĪąFH�EáĊG\�GLDJQRVW\F]QH��SRZRGXMąFH�QLH]DVWRVRZDQLH�ZáDĞFLZHJR�
OHF]HQLD�Z�RGSRZLHGQLP�F]DVLH��

��� 3RU��Z\URN�6$�Z�6]F]HFLQLH�]����,,������U���,�$&D���������/(;�QU�����������Z\URN�6$�Z�:DUV]DZLH�
]����,9������U���,�$&D����������/(;�QU�����������Z\URN�6$�Z�%LDá\PVWRNX�]����,9������U���,�$&D���������/(;�
QU����������

��� 3RU��Z\URN�6$�Z�6]F]HFLQLH�]����,9������U���,�$&D�������/(;�QU����������


